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49 CFR Subtitle A (10–1–00 Edition)§ 26.63

§ 26.63 What rules govern group mem-
bership determinations?

(a) If you have reason to question
whether an individual is a member of a
group that is presumed to be socially
and economically disadvantaged, you
must require the individual to dem-
onstrate, by a preponderance of the
evidence, that he or she is a member of
the group.

(b) In making such a determination,
you must consider whether the person
has held himself out to be a member of
the group over a long period of time
prior to application for certification
and whether the person is regarded as a
member of the group by the relevant
community. You may require the ap-
plicant to produce appropriate docu-
mentation of group membership.

(1) If you determine that an indi-
vidual claiming to be a member of a
group presumed to be disadvantaged is
not a member of a designated disadvan-
taged group, the individual must dem-
onstrate social and economic disadvan-
tage on an individual basis.

(2) Your decisions concerning mem-
bership in a designated group are sub-
ject to the certification appeals proce-
dure of § 26.89.

§ 26.65 What rules govern business size
determinations?

(a) To be an eligible DBE, a firm (in-
cluding its affiliates) must be an exist-
ing small business, as defined by Small
Business Administration (SBA) stand-
ards. You must apply current SBA
business size standard(s) found in 13
CFR part 121 appropriate to the type(s)
of work the firm seeks to perform in
DOT-assisted contracts.

(b) Even if it meets the requirements
of paragraph (a) of this section, a firm
is not an eligible DBE in any Federal
fiscal year if the firm (including its af-
filiates) has had average annual gross
receipts, as defined by SBA regulations
(see 13 CFR 121.402), over the firm’s pre-
vious three fiscal years, in excess of
$16.6 million. The Secretary adjusts
this amount for inflation from time to
time.

§ 26.67 What rules determine social
and economic disadvantage?

(a) Presumption of disadvantage. (1)
You must rebuttably presume that

citizens of the United States (or law-
fully admitted permanent residents)
who are women, Black Americans, His-
panic Americans, Native Americans,
Asian-Pacific Americans, Subcontinent
Asian Americans, or other minorities
found to be disadvantaged by the SBA,
are socially and economically dis-
advantaged individuals. You must re-
quire applicants to submit a signed, no-
tarized certification that each pre-
sumptively disadvantaged owner is, in
fact, socially and economically dis-
advantaged.

(2)(i) You must require each indi-
vidual owner of a firm applying to par-
ticipate as a DBE (except a firm apply-
ing to participate as a DBE airport
concessionaire) whose ownership and
control are relied upon for DBE certifi-
cation to submit a signed, notarized
statement of personal net worth, with
appropriate supporting documentation.
This statement and documentation
must not be unduly lengthy, burden-
some, or intrusive.

(ii) Notwithstanding any provision of
state law, you must not release an in-
dividual’s personal net worth state-
ment nor any documentation sup-
porting it to any third party without
the written consent of the submitter.
Provided, that you must transmit this
information to DOT in any certifi-
cation appeal proceeding under § 26.89
in which the disadvantaged status of
the individual is in question.

(iii) In determining net worth, you
must exclude an individual’s ownership
interest in the applicant firm and the
individual’s equity in his or her pri-
mary residence (except any portion of
such equity that is attributable to ex-
cessive withdrawals from the applicant
firm). A contingent liability does not
reduce an individual’s net worth. The
personal net worth of an individual
claiming to be an Alaska Native will
include assets and income from sources
other than an Alaska Native Corpora-
tion and exclude any of the following
which the individual receives from any
Alaska Native Corporation: cash (in-
cluding cash dividends on stock re-
ceived from an ANC) to the extent that
it does not, in the aggregate, exceed
$2,000 per individual per annum; stock
(including stock issued or distributed
by an ANC as a dividend or distribution
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